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In the Court of Appeals of the District of Columbia. 


No. 2562. 

John B. Dahlgren, Appellant, 

vs. 

National Savings Trust Company, Trustee, 


a Supreme Court of the District of Columbia. 

Equity. No. 30601. 


John B. Dahlgren, Complainant, 

vs. 

The National Savings and Trust Company, a Corporation, 

Trustee. Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed November 1, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30601. 

John B. Dahlgren, Complainant, 

vs. 

The National Savings and Trust Company, a Corporation, 

Trustee, Defendant. 

To the Honorable the Supreme Court of the District of Columbia, 
Holding a Special Term in Equity: 

The complainant, John B. Dahlgren, respectfully represents unto 
this honorable court as follows: 

First. That he is a citizen of the United States and a resident of 
the State of California, but temporarily residing in Washington, 
D. C., and brings this suit in his own right. 
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Second. That the defendant, The National Savings and Trust 
Company, is a corporation having officers and agents and doing 
business in the District of Columbia, and is sued herein as Trustee 
under and by virtue of the provisions of the last will and testament 
of Alice S. Hill, deceased, hereinafter more fully appearing. 

Third. Your complainant avers that on the 4th day of November, 
1899, William C. Hill, then of the city of Washington, D. C. and 
husband of Alice S. Hill, deceased, made and executed his 

2 certain promissory note in the sum of Thirty thousand dol¬ 
lars ($30,000.00) payable to the order of George T. Deering, 

three years after date, and he together with his wife, Alice S. Hill, 
executed and delivered a certain deed of trust to secure the payment 
of the same, which said deed of trust conveyed to Samuel T. G. 
Morsell and Thomas A. Pearsall, both of Washington, D. C. the 
following described lands and premises situated in Washington, D. C. 
and described as lots Nos. 2 and 3 and parts of Lots Nos. 4 and 5 
in Sub-division of the South Grounds of Columbia University, as the 
same is recorded in Liber District 1, Folio 78 of the Surveyor’s 
Office of the District of Columbia, the said parts of said lots 4 and 5 
being that portion thereof at the corner of 14th and Stoughton 
Sts. fronting 35 feet on Stoughton St. and running back binding on 
14th St. across said lots 4 and 5 the whole width thereof. 

Fourth. Your complainant avers that the maker of said note, 
William C. Hill, departed this life on the 30th day of August, 
1890, leaving a last will and testament, whereby he devised all of 
his property, real, personal and mixed to his wife, Alice S. Hill, 
her heirs, personal representatives and assigns forever, and appointed 
her sole executrix of his said will. That said will was duly probated 
as a will of real and personal property in the Supreme Court of the 
District of Columbia, holding a Probate Court and the said Alice S. 
Hill was duly qualified as executrix thereof, a certified copy of which 
will is hereto attached and marked “Exhibit A” and is prayed may 
be read as a part hereof. 

Fifth. Your complainant avers that the time of payment 

3 of said note of Thirty thousand dollars ($30,000.00) exe¬ 
cuted by William C. Hill, as aforesaid, was from time to 

time extended by the owners thereof at the request of his said uni¬ 
versal legatee, devisee and executor, Alice S. Hill, and the interest 
thereon paid by her or her executor until the 18th day of May, 1908, 
and that the time of the last extension of the time of payment of 
said note to the said Alice S. Hill was to the 4th dav of November. 
1908. 

Sixth. Your complainant avers that the said Alice S. Hill de¬ 
parted this life on the 8th day of August, 1904, leaving a last will 
and testament which was duly probated in the Supreme Court of 
the District of Columbia the 16th day of August, 1904, by wffiich 
said wall said Alice S. Hill appointed her son-in-law, William H. 
Lewis, as the executor of her last will and testament and devised to 
him in trust, all of her property, real, personal and mixed with the 
exception of a few individual bequests set forth therein, and pro¬ 
vided that should the said William H. Lewis refuse or fail to 
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qualify or refuse or be disqualified or unable to act at any time be¬ 
cause of his death or from any other cause then and in that event 
she constituted and appointed in his place and stead, the National 
Safe Deposit, Savings and Trust Company of the District of Colum¬ 
bia (now the National Savings and Trust Company) sole trustee of 
all the property real, personal and mixed of which she should be 
possessed at the time of her death or of which said William H. 
Lewis as such trustee might be possessed at the time of his death 
or disqualification; that on the 19th day of August, 1904, Letters 
Testamentary thereon were issued to the said William H. Lewis by 
the Supreme Court of the District of Columbia, said will 

4 having been duly probated as a will devising and bequeathing 
real and personal property that on, to wit, the said last named 

date said William H. Lewis duly qualified as such executor and re¬ 
mained such executor and trustee until the 9th day of August, 1910, 
at which time having discharged his duties as executor he on said 
9th day of August, 1910, by his deed duly executed upon that date 
and delivered and recorded on the 16th day of August, 1910, in 
Liber 3353 folios 339 and 340 in the office of the Recorder of Deeds 
of the District of Columbia, thereby renounced and resigned the trust 
imposed upon him by the will of Alice S. Ilill, deceased, and 
granted, released and quit claimed all of his right, title and interest 
in and to all pro[>erty real and personal belonging to the estate of 
Alice S. Hill, deceased, and all his estate, right, title, interest and 
claim either at law or in equity or otherwise in, to, or out of the 
said real and personal property of the said Alice S. Hill, deceased to 
the National Savings and Trust Company, as Trustee under said 
last will and testament of Alice S. Hill and the said trust thereby 
conferred was duly accepted by the said National Savings and Trust 
Company, as trustee. That the National Savings and Trust Com¬ 
pany is the same corporation as The National Safe Deposit, Savings 
and Trust Company named by the said Alice S. Hill to act as trustee 
in the place and stead of the said William FI. Lewis, should he 
refuse at any time to act further as trustee under the said will of 
Alice S. Hill, deceased, and that by operation of the terms of said 
will of said Alice S. Hill, hereinbefore referred to and by the terms 
of the said deed from William H. Lewis, the National Savings and 
Trust Company now holds in trust all of the property real 

5 and personal of Alice S. Hill, deceased, and is by the terms 
of her said will authorized to hold said property and to exe¬ 
cute the trusts therein set forth until said trusts terminate in the 
year 1920 as provided in said will. A copy of said last will and 
testament of Alice S. Hill is hereto annexed and marked “Exhibit 
B” and is prayed may be taken and read as a part hereof. 

Seventh. Your complainant avers that on the 1st day of Feb¬ 
ruary, 1910, he was the bona fide owner for value and without 
notice of the said note for Thirty thousand dollars ($30,000.00) 
executed by William C. Hill as aforesaid, and that on said last 
named date the time pi payment of said note had passed and said 
note was long overdue; that at that time both of the trustees named 
in said deed of trust were dead; that on the 1st day of February 
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1910 the Supreme Court of the District of Columbia appointed 
John D. Coughlan and Fred G. Coldren in their stead to execute the 
powers of said first named trustees. 

Eighth. Your complainant avers that said note for Thirty thou¬ 
sand dollars ($30,000) having l>ecn long dishonored and there 
being a large amount of interest due upon same and he being 
the owner, as aforesaid, of said note requested said substituted trus¬ 
tees to sell the property hereinbefore described in the deed of trust 
to secure the payment of said note and that said substituted trustees 
in compliance with said request after due advertisement and in ac¬ 
cordance with the terms of said deed of trust, on the — day of 
March* 1910 sold said property at public auction to the highest 
bidder for the sum of Twentv-seven thousand five hundred dollars 
($27,500.00) ; the proceeds of said sale after deducting expenses 
of said sale and the trustees’ commissions were applied in 
0 part payment of the principal and interest due upon said 
note and after such application left due and payable upon 
said note to vour complainant the sum of Six thousand four hun¬ 
dred and eighty-one dollars and eighty-one cents ($6,481.81) which 
said sum still remains unpaid and is a proper charge against that 
portion of the estate of William C. Hill, which Alice S. Hill took 
as universal devisee and legatee of William C. Hill, as aforesaid, 
and which is now held either legally or equitably by the National 
Savings and Trust Company, trustees, as aforesaid. 

Ninth. Your complainant avers that all of the property devised 
and bequeathed to the said William H. Lewis in trust, as aforesaid, 
by the said Alice S. Hill, a-’ aforesaid, and by him granted and 
conveyed to the National Savings and Trust Company, as aforesaid, 
was property real and personal which she had received as the sole 
legatee and devisee under the will of her husband, William C. Hill, 
and that said National Pavings and Trust Company as such trustees 
now hold the legal or equitable title of the following described real 
estate situated in the District of Columbia, all of which was devised 
to the said Alice S. Hill by the said William C. Hill, as aforesaid, 
to wit: 


Lot 3 in block 18 of Hall and Elvans’ Hub-Division of Meridian 
Hill ; lots 125 to 133, inclusive, in William C. Hill’s sub-division of 
lots in block 1 to Hall and Elvans’ sub-division of Meridian Hill; 
part of lot 58 in sub-division of South Grounds of Columbia Col¬ 
lege: lots 1 and 2 in block 1 in Hall and Elvans’ sub-division of 
Meridian Hill; part of lot 59 in sub-division South Grounds 
7 of Columbia College; part of lots 70 and 71 and part of lots 
59 and 60 in the sub-division of R. C. Fox of part of the 
South Grounds of Columbia College, all located in the City of 
Washington, D. C. 

Also that improved piece of real estate known as 1463 Florida 
Avenue, N. W., in the citv of Washington, D. C. 

Also lots 125, 126, 158 and part of lots 129 of W. C. Hill’s sub¬ 
division of block 1, Meridian Hill. 

Also small irregular tract of unimproved ground back of houses 
known as Nos. 2217, to -223, 15th Street, N. W., Washington, D. C. 
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Also improved real estate known as Nos. 2217, 2219, -223, 2225, 
2227 and 2229 15th Street, N. W. Washington, D. C. 

Also improved real estate known as Nos. 1451, 1453, 1455, 1457, 
1459 and 1461 Florida Avenue, N. W., Washington, D. C. 

Also part of lots 4 and 5 of the south part of Columbia College 
land, beginning on the line of said lot 5 and Belmont St. 34.08 ft. 
west of the northeast corner of said lot and running southerly to and 
through the center of a party wall and straight extension thereof 
to the south line of said lot 4 and westerly on the south line of said 
lot 4 18.11 ft. northerly in a straight line to and through the centre 
of a party wall and to the line of said lot 5 and Belmont St. 

8 and easterly along the line of said lot 5 and Belmont St. 
18.11 ft. to beginning being known as No. 1404 Belmont 

St., N. W. 

Also part of lots 4 and 5 of the south part of Columbia College 
lands, beginning on the line of said lot 5 and Belmont St. 52.19 
ft. west of the northeast corner of said lot and running southerly 
to and through the centre of a party wall and a straight extension 
thereof to south line of said lot 4, thence westerly on south line of 
said lot 4, 17.98 ft., thence northerly in a straight line to and 
through the centre of a party wall and the line of said lot 5 and 
Belmont St., thence easterly on the line of said lots and said street 
17.98 ft. to beginning, being known as 1406 Belmont St., N. W. 

Also part of lots 4 and 5 of the south part of Columbia College 
lands beginning on the line of lot 5 and Belmont St. at a point 
70.17 ft. west of northeast corner of said lot 5 and running south¬ 
erly to and through the center of a party wall and a straight exten¬ 
sion thereof to the south line of said lot 4; thence westerly on said 
line 18.03 ft.; thence northerly in a straight line to and through 
the center of a party Avail and to the line of said lot 5 and Belmont 
St.; thence easterly on a line of said lot 5 and Belmont St. 18.03 
ft. to beginning, being known as 1408 Belmont St., N. W. 

Also part of lots 4 and 5 of south part of Columbia College lands 
beginning on the line of said lot 5 and Belmont St. at a 

9 point 88.20 ft. Avest of the northeast corner of said lot 5 and 
running southerly to and through the center of a party wall 

and a straight extension thereof to south line of said lot 4; thence 
westerly along the said south line 18.02 ft.; thence northerly in a 
straight line to and through the center of a party wall and to the 
line of said lot 5 and Belmont St.; thence easterly on said line 18.02 
ft. to beginning, being knoAAn as 1410 Belmont St., N. W. 

Also part of lots 4 and 5 of south part of Columbia College lands 
beginning at northAAest corner of said lot 5 and running east along 
the line of said lot and Belmont St. 18.78 ft.; thence southerly in a 
straight line to and through the center of a party wall and a straight 
extension thereof to south line of said lot 4; thence Avesterlv along 
said south line to the line of said lot and a public alley;* thence 
northerly along the line of said lot and alley to beginning, being 
known as 1412 Belmont St., N. W. 

that all of the said real estate thus held by the said National Savings 
and Trust Company, as trustee, was de\ r ised by the said William C. 
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Hill to Alice S. Hill, his wife, ami as part of his said estate become 
subject to the payment of the debt of the said William C. Hill due 
to your complainant on account of the promissory note ior 
$30,000.00 executed by William C. Hill and now held by your 
complainant, as aforesaid. Your complainant avers that the de¬ 
fendant, The National Savings and Trust Company, also 

10 holds as trustee, as aforesaid, the legal or equitable title to 
other real estate in the District of Columbia, which was de¬ 
vised to Alice S. Hill by William C. Hill and which is also sub¬ 
ject to the satisfaction of the claim of the complainant, but the 
complainant is unable at this time to describe said real estate. 

Tenth. Your complainant avers that before the death of Alice 
S. Hill, she had as executrix of the last will and testament of Wil¬ 
liam C. Hill, disposed of all of his personal property subject to 
execution for debt, and that on the 3d day of November. 1908, 
the time of the expiration of the last extension of the time of pay¬ 
ment of the said Thirty thousand dollars ($30,000.00) note of the 
said William C. Hill, held bv this complainant as aforesaid, said 
Alice S. Hill had been dead for over four years; that her executor 
William H. Lewis was a non-resident of the District of Columbia; 
that all of the personal estate of Alice 8. Hill had also been disposed 
of and that this court was without jurisdiction to appoint an ad¬ 
ministrator. c. t. a. d. b. n. either of the estate of William C. Hill 
or of Alice 8. Hill and that there was no one within the jurisdiction 
of this court against whom suit at law could be filed to recover the 
principal and interest due upon said note at that date and that 
this condition remained unchanged until the — day of March 1910 
when the real estate securing the payment of said note was sold 
as aforesaid, by the trustees as aforesaid, the net proceeds of the 
sale of which were applied to the principal and interest then due 
upon said note leaving a balance remaining unpaid of Six thousand 
four hundred and eighty-one dollars and eighty-one cents 

11 ($6,481.81) and that on account of the premises your com¬ 
plainant has been and now is without a clear, complete and 

adequate remedy at law to recover said balance due him on account 
of said promissory note for Thirty thousand dollars ($30,000.00» 
executed bv William C. Hill, as aforesaid. 

Eleventh. Your complainant is advised that under the circum¬ 
stances he is without any remedy whatsoever at law. as the estate 
of William C. Dill so far as his personal property was concerned 
has long since been settled; He avers that the only property of the 
said William C. Hill which is subject to sale and execution to settle 
any indebtedness due unto your complainant on account of the note 
aforesaid is the legal or equitable interest devised iri the real estate 
aforesaid, by William C. Hill to Alice 8. Hill and by her devised 
to William H. L ewis, in trust, as aforesaid, and by him conveyed 
to the National Savings and Trust Company, trustee as aforesaid, 
and that the interest of said last trustee whether legal or equitable 
in said real estate should be subjected to the payment of the said 
debt of Six thousand four hundred and eighty-one dollars and 
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eighty-one cents, ($6,481.81) due him upon the note of William 
C. Hill, as aforesaid, with interest. 

Wherefore the premises considered the complainant prays: 

1. That the subpoena of this honorable court issue addressed to 
the defendant, The National Savings and Trust Company, trustee, 
as aforesaid, requiring it at a certain day certain to appear and 
answer the exigencies of this Bill of Complaint. 

1*2 2. That a decree be passed subjecting all of the real estate 

devised bv William C. Mill to Alice 8. Hill and bv her de- 
vised to William H. Lewis, trustee and now held in trust by the 
National Savings and Trust Company and particularly that real 
estate in the Bill of Complaint described in paragraph nine, to the 
payment of the claim of the complainant amounting to Six thousand 
four hundred and eighty-one dollars and eighty-one cents 
($6,481.81) with interest from the loth day of March, 1910 and 
that said claim be decreed a lien upon and against the interest of 
the National Savings and Trust Company, trustee in said real 
estate. 

3. That all or so much of the interest in the real estate devised by 
William C. Hill to Alice 8. Hill and now held in trust by the 
National Savings and Trust Company as may be necessary may be 
by the court decreed to be sold to satisfy the claim of the com- 
plainant. 

4. That a trustee or trustees be appointed to sell under the 
direction of this court all or such portion of the interest of the 
National Savings and Trust Company as trustee in the real estate 
devised by William C. Hill to Alice 8. Hill and particularly that 
real estate described in paragraph nine of the Bill of Complaint as 
may be necessary to satisfy the claim of the complainant as in the 
Bill of Complaint set forth. 

5. That the complainant may have such other and further relief 
as the nature of the case may require and to the court may seem 
meet and proper. 

JOHN B. DAHLGREN, 

Complainant. 

CONRAI) H. SYME, 

Solicitor for Complainant. 


13 District of Columbia, ss: 

I, John B. Dahlgren, do solemnly swear that I have read the fore¬ 
going bill of complaint by me subscribed, and know the contents 
thereof. That the matters and things therein stated to my own per¬ 
sonal knowledge are true, and those stated upon information and 
l>elief, 1 believe to he true. 

JOHN B. DAHLGREN. 

Subscribed and sworn to l>efore me this 26th day of August, 1911 
[seal.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 
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I. William C. Hill of the City of Washington in the District of 

and declare 

Columbia do hereby make publish A this as and for my last will and 
testament hereby revoking any and all former wills and codicils 
thereto by me at any time heretofore made. 

All my property real personal and mixed and wheresoever situ¬ 
ated of which I shall be possessed at the time of my death I give, 
devise and bequeath to my wife Alice S. Hill, her heirs personal 
representatives and assigns forever. 

I hereby constitute and appoint my said wife sole executrix of 

and direct 

this my last will and testament and request A that no bond or 
bonds as such may he required other than such as may be indis- 
I>ensable under the laws in force at the time of mv death. 

A. D. 

Witness my hand and seal this 17th day of December A 1888. 

WILLIAM C. HILL. [seal. | 


Sealed, signed, published and delivered as and for his last will 
and testament by the above named testator in the presence of us 
who in his presence at his request and in the presence of each other 
subscribe our names as attesting witnesses thereto. 

J. J. DARLINGTON 410 5th. St. N. W. Washington D. C. 


A. A. BROOKE 


A. G. BROOKE 


15 Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 

District of Columbia, To wit: 

I. James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify, That the foregoing 
is a true copy of the exemplified copy of the original will of William 
C. Hill, deceased, as filed and recorded in the office of the Register 
of Wills for the District of Columbia; being certified in due form to 
have been regularly admitted to probate and record in the Probate 
Court of the County of King State of Washington; also that the said 
will was, upon presentation of the said authentication, duly recorded 
in the Supreme Court of the District of Columbia, holding Probate 
Court, on the 1st day of December. A. D. one thousand eight hun¬ 
dred and ninetv. 

V 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of the said Probate Court, this 28th dav of April A D 
1910. 

f seal. ] JAMES TANNER, 

Register of Wills for the District of Columbia, 

, Clerk of the Probate Court. 
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Exhibit “’B." 

Will of Mr*. Alice N. Hill 

« 

1, Alice S. Mill, of the City of Washington, in the District of 
Columbia, do make, publish, and declare this as and for my last 
will and testament, hereby revoking any and all former wills ana 
codicils thereto by me at any time heretofore made. 

1. To each and every one of my children 1 leave some special 
article of my personal property absolutely, as follows: 

a. To my daughter, Elizabeth Hill Lewis, 1 give and bequeath 
the oil painting “On the Jersey Coast,’* a marine view by Rehn. 

b. To my daughter Alice Barton Mill I give and bequeath my 
Steinway grand piano. 

c. To my son William Curtis Hill 1 give and bequeath the gold 

watch which was his father’s, and which he has been wearing foi 
some time. , 

(1. To my son James Marshall Hill I give and bequeath the ma¬ 
hogany roll-top desk and large arm chair which were his father’s. 

e. To my daughter Bertha Hill 1 give and bequeath the oil paint¬ 
ing “An Autumn Scene*’ by Prank Bicknell. 

/. To my daughter Helen Hill 1 give and bequeath the large 
fifteen volume edition of Shakesjieare. edited by Howard 
17 Staunton. 

g. To my daughter Katherine Hill l give and bequeath 
the “Bismarck Album’’ and the large framed photograph of Bis¬ 
marck. 

h. To my daughter Margery Hill 1 give and bequeath the “Bio¬ 
graphical Edition of Thackery.” 

2. To my grandson, William Curtis Hill Lewis, I give and be¬ 
queath the large hall clock which formerlv belonged to his grand¬ 
father, the late William C. Hill. 

3. To such of mv daughters, if any, as shall be unmarried at the 
time of my death, 1 give, devise, and bequeath the use of house No. 
1402 Staughton St., Washington, 1). C., until the year Nineteen 
hundred and twenty (1920). without any charge or cost whatso¬ 
ever for rent, taxes, repairs or insurance, provided they or any of 
them shall remain unmarried and occupy the said premises as a 
home; and provided further, that any and every daughter, unmar¬ 
ried at the time of mv death, who shall afterward marrv, shall for- 
feit all right to the use and occupancy of said premises, from and 
after her said marriage. 

4. To such, if any, of my daughters, as shall be unmarried at the 
time of my death. I give and bequeath such of my household fur¬ 
niture, books and ornaments, not hereinbefore disposed of, as may 
be necessary, in the judgment of my hereinafter named executor, 
to comfortably furnish said house No. 1402 Staughton St., N. W., 
Washington, D. C. 
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o. All the remainder and residue of my household furni- 

18 ture, books and ornaments, together with my jewelry and 
other personal belongings, l give and bequeath to my here¬ 
inafter named executor, and lierebv direct him to divide the same 

« 

as soon as possible after my death among all those of my children 
who do not share as spinsters in the benefits of the preceding clause, 
in as equal portions as }x>ssible. 

6. All the residue and remainder of the property, real, personal 
and mixed, of which I shall be possessed at the time of my death, 
or have an interest in, I give, devise, and bequeath to my son-in-law, 
William II. Lewis, of Seattle, Washington, in fee simple and abso¬ 
lutely, in trust, neverthe-less, to carry out the provisions of this my 
last will as herein expressed, and I hereby authorize and empower 
my said trustee, from time to time, as in his discretion and judge¬ 
ment may seem best, but not in conflict with the terms of this will, 
to sell, mortgage, lease, or otherwise dispose of any and all lands 
tenements, property, goods, chattels, and securities whereof I may 
be seized or possessed at the time of my death, or of which he mav 
be seized or possessed as my trustee or executor, and upon such sale, 
mortgage, lease, or other disposition thereof, to execute, acknowledge 
and deliver all necessary and proper deeds, mortgages, leases or 
other instruments in law necessary for vesting in the purchaser, 
mortgagee, lessee or other grantee such title, lien, lease or rights 
thereof, and any such purchaser, mortgagee, lessee, or other grantee 
shall not he required to see that the proceeds or consideration for 
such conveyance, mortgage, lease or other instrument are applied 
to the conditions of this trust. And I also authorize and empower 
my said trustee and executor, from time to time, in his discretion. 

and as he may deem best, to call for the payment of. and to 

19 sell and dispose of. and to make all necessary assignments 
and transfers of. any and all .property and securities belong¬ 
ing to my estate, and to reinvest or convert the same into other 
property or securities; and in order to enable my said trustee and 
executor to properly act as such, I hereby will and direct that all 
my personal papers, books of account, correspondence, and other 
business papers be turned over to him, for his use and convenience 
during the performance of the trust herein provided for. 

7. If any of my property should he situated within the jurisdic¬ 
tion of any Court that does not have power to appoint a non resi¬ 
dent as executor of this my last will within said State, or having 
power refuses to appoint my appointee as executor of this my last 
will, it is my will, and I so provide, that any and all lands," tene¬ 
ments and property so situated may he effectually sold, mortgaged, 
leased or transferred by my said trustee at such time and in such 
manner as in his discretion may seem best, and not in conflict with 
other provisions herein, and that all that will be necessary to so 
convey and transfer the title to such property will be conveyances, 
mortgages, or leases properly executed by my said trustee. 

8. It is my will that my said trustee shall manage my estate 
during the continuance of this trust as freely, and in the same 
manner, that he would w T ere the property constituting the same 
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his own absolutely, subject only to the following provisions for the 
disposition of the same: 

First: I direct my said trustee to pay, out of any funds 

20 or property in his hands, principal or income, the sum of 
Five hundred ($500.) Dollars per annum, in quarterly in¬ 
stallments, to each and every one of my daughters, if any, who 
shall be unmarried at the time of my death, so long as the recip¬ 
ient of the same shall remain unmarried. 

Second: Should there be no unmarried daughters, or should the 
annual net income from my estate in itself be sufficient, during any 
one or more years, to meet the above charges for the benefit of my 
unmarried daughters, and after the payment of said charges leave 
a surplus, then, aqd in that event, I direct my said trustee to dis¬ 
tribute said surplus annual net income at the end of each year 
among all my children, including those who shall be beneficiaries 
as unmarried daughters, in equal portions, share and share alike, 
the descendants of any deceased child to receive their parents’ share. 

9. It is my will that the trust created by this my last w T ill shall 
terminate in the year Nineteen hundred and twenty (1920) and 
I therefore hereby direct my said trustee, as early in said year as 
possible, to make the following distribution of all the property, real, 
personal and mixed, wheresoever situate, then belonging to my 
estate: 

First: I direct my said trustee to pay over and deliver to each and 
every one of my daughters who shall then be unmarried, if any, 
or widowed and without an annual income of at least Five hundred 
($500.) dollars [if any]* independent of her personal labors, if 
any, the sum of Ten thousand ($10,000.) dollars. 

Second: After meeting the charges provided in the preceding 
clause, I direct my said trustee to divide all the remainder and resi¬ 
due of my estate then in his hands, real, personal and mixed, 

21 among all my children, including those, if any, who shall 
have been beneficiaries as spinsters or widows, in equal por¬ 
tions, share and share alike, the descendants of any deceased child 
to receive their parents’ share. 

10. It is my will, and I hereby stipulate, that my daughter 
Margery Ilill shall not share in any of the benefits of provisions 
of this my last will after she has arrived at the age of eighteen (18) 
years unless she shall, within three (3) months after arriving at 
said age, execute and deliver to my said trustee, as such, a proper 
conveyance of all her interest in the estate of her father, the late 
William C. Hill, in the State of Washington, her brothers and 
sisters having made similar conveyances to me during my lifetime. 

11. In the event that my my hereinbefore appointed trustee, 
William H. Lewis, shall refuse, or fail, to qualify, or refuse, or be 
disqualified or unable, to act at any time, because of death or from 
any other cause, then, and in that event, I constitute and appoint, 
in his place and stead, the National Safe Deposit, Savings, 
[Navies]* and Trust Company of the District of Columbia sole 
trustee of all the property, real, personal and mixed, of which I 


[♦Words enclosed in brackets erased in copy.] 
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shall l>e possessed at the time of my death, or of which said William 
H. Lewis may be possessed as executor or trustee at the time of his 
death or disqualification, save and except, only, all property, real, 
personal and mixed, located within the State of Washington, and 
as to said property located within the State of Washington I con¬ 
stitute and appoint the North West Trust and Safe Deposit Com¬ 
pany of Seattle, Washington, sole trustee, and direct said 
22 North West Trust and Safe Deposit Company to pay over 
and account to the said National Safe Deposit, Savings and 
Trust Company the proceeds arising from all sales, mortgages, 
leases, or other disposition of the property over which it shall act 
as trustee, after deducting all proper charges and costs, without 
liability on the part of said North West Trust and Safe Deposit 
Company to see that said proceeds are applied to the provisions of 
this will; hereby giving and clothing the said National Safe De¬ 
posit, Savings and Trust Company and the said North West Trust 
and Safe Deposit Company, with the same powers and duties as to 
the respective properties over which they shall act as trustees by 
virtue hereof, as are given to my first named trustee, said William 
H. Lewis. 


12. I hereby constitute and appoint my son-in-law, Will aim H. 
Lewis, of Seattle, Washington, sole executor of this my last will and 
testament. But in the event of his refusal or failure to qualify, or 
of his refusal, disqualification, or inability to act, because of death 
or from any other cause, then, and in that event, I constitute and 
appoint, in his place and stead, the National Safe Deposit, Savings 
and Trust Company of the District of Columbia sole executor of this 
mv last will and testament. 

13. It is mv will that mv estate shall be settled in the manner 

t/ t 

provided in this mv last will, and that letters testamentary or of 
administration shall not be required, and that my said estate shall 
be settled and managed without the intervention of any Court what¬ 
soever, except so far as the same shall be necessary by positive re¬ 
quirement of law, it being my intention that my estate shall 
23 be settled entirely out of Court so far as it is possible for it 
to be so settled; and I further will and direct that my said 
executor, or the executor acting in his place and stead, so act, and 
that the stud William H. Lewis, or, if acting in his place and stead, 
the said National Safe Deposit, Savings and Trust Company of the 
District of Columbia, and the North West Trust and Safe Deposit 
Company of Seattle, Washington, shall not be required to give 
bonds as executor or trustees, except in so far as shall by law be 
indispensable. 

14. And I further will and direct that my said executor and 
trustee, or the executor and trustees acting in his place and stead, 
shall not be held pecuniarily liable for any loss to or diminution 
of, my estate or funds not arising from his or their wilful fraud 
or neglect. 

Witness mv hand and seal this 23rd day of December, A. D. 
1903. 


ALICE S. HILL, [seal.] 
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Signed, sealed, published and delivered as and for her last will 
and testament by the above named testator, Alice S. Hill, in the 
presence of us, who, in her presence, at her request, and in the pres¬ 
ence of each other, subscribed our names as attesting witnesess 
thereto. 

HAMILTON C. JOHNSON, 

Address, 2620 University Place. 

CORA E. COLEMAN, 

Address, 1928 Waverly Terrace. 

FREDERICK W. McREYNOLDS, 

Address, Colorado Building. 


24 Supreme Court of the District of Columbia. Holding Probate 

Court. 


District of Columbia, To wit: 

1, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify, that the foregoing is 
a true copy of the original will of Alice S. Hill deceased, filed and 
recorded in the office of the Register of Wills for the District of 
Columbia, Clerk of the Probate Court, aforesaid; and that the said 
will after having been duly proven, was, by order of the said Court, 
in accordance with the laws of the District of Columbia, admitted 
to probate and record on the 16th day of August. A. D. one thousand 
nine hundred and four. 

I, further certify, that said will was duly executed and proved 
agreeably to the laws and usages of the District of Columbia, and 
that I have compared the foregoing copy of said will with the 
original record in said office, and find it to be a full, true and cor¬ 
rect transcript thereof. 

Witness my hand and the seal of the said Probate Court, this 
28th day of April, A. D. 1910. 

f seal. ] JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

25 Demun'er. 

Filed December 28, 1911. 

******* 

The defendant, by protestation, not confessing nor admitting any 
of the averments of the bill in this cause, does demur thereto, and 
for grounds of demurrer, says: 

1. That by reason of the statute of limitations, and the laches 
of himself and those under whom he claims, the complainant is not 
entitled to the relief prayed for. 

2. That the complainant has not in and by his said bill made or 
stated any such case as entitles him to the relief prayed for. 

Wherefore defendant prays the judgment of the Court whether 
it ought to be required to answer further the said bill. 
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Ami the defendant further prays that the said bill may be dis¬ 
missed with costs. 

F. \V. McREYNOLDS, 

Solicitor for Defendant. 

() rder Snxtnin i n <f /)emu rrer. 

Filed June 5th, 1912. 


Thi s cause coming on to be heard upon defendant s demurrer, and 
l>eing argued by counsel for the respective parties hereto, 
26 it is, by the Court, this 5th day of June, 1912, adjudged, 
ordered and decreed that said demurrer l>e, and the same 
hereby is, sustained, at the cost of the complainant; and it is fur¬ 
ther ordered that the complainant have ten days within which to 
amend his said bill if so advised. 

Bv the Court: 

WRIGHT, Justice. 


A mended Bill of Com plaint. 
Filed June 17th. 1912. 


The plaintiff, John B. Dahlgren, by leave of this court first had 
and obtained, files thi- his amended bid of complaint in the above 
entitled cause and respectfully represents unto this honorable court 
as follows: 

First. That he is a citizen of the United States and a resident 
of the State of California, but temporarily residing in Washington, 
D. C., and brings this suit in his own right. 

Second. That the defendant, The National Savings and Trust 
Company, is a corporation having officers and agents and doing 
business in the District of Columbia, and is sued herein as Trustee 
under and by virtue of the provisions of the last will and testament 
of Alice S. Hill, deceased, hereinafter more fully appearing. 

Third. The plaintiff avers that on the 4th day of 
27 November, 1889, William C. Hill, then of the city of Wash¬ 
ington, D. C., and husband of Alice S. Hill, deceased, made 
and executed his certain promissory note in the sum of Thirty 
Thousand Dollars ($30,000.01)) payable to the order of George T. 
Dearing, three years after date, and he together with his wife, Alice 
8. Hill, executed and delivered a certain deed of trust to secure the 
payment of the same, which said deed of trust conveyed to Samuel 
T. G. Morsell and Thomas A. Pearsall, both of Washington, D. C. 
the following described lands and premises situated in Washington, 
D. C., and described as lots Nos. 2 and 3 and parts of lots Nos. 4 
and 5 in Sub-Division of the South Grounds of Columbia Uni¬ 
versity, as the same is recorded in Liber District 1, Folio 78 of the 
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►Surveyor’s Office of the District of Columbia, the said parts of said 
lots 4 and 5 being that portion thereof at the corner of 14th and 
Stoughton Sts. fronting .So feet on Stoughton St. and running 
back binding on 14th St. across said lots 4 and 5 the whole width 
thereof. 

Fourth. The plaintiff avers that the maker of said note, William 
C. Hill, departed this life on the 30th day of August, 1890, leaving 
a last will and testament, whereby he devised all of his property, 
real, personal and mixed to his wife, Alice S. Hill, her heirs, per¬ 
sonal representatives and assigns forever, and appointed her sole 
executrix of his said will. That said will was duly probated as a will 
of real and personal property in the Supreme Court of the 

28 District of Columbia, holding a Probate Court and the said 
Alice S. Hill was duly qualified as executrix thereof, a certi¬ 
fied copy of which will is attached to and marked “Exhibit A” of 
the original hill filed herein, and is prayed may be read as a part 
hereof. 

Fifth. The plaintiff avers that the said Thirty thousand Dollar 
($30,000.00) note, made by William C. Hill as aforesaid matured 
after his death: that when said note first matured, after his death, 
the then holder thereof was Martha M. Read to whom the note had 
been endorsed and delivered by George T. Dearing the payee. Prior 
to its maturity, the time for payment of said note was extended in 
writing by indorsement thereon to November 4th, 1898, the said 
extension being signed by said Martha M. Read and Alice S. Hill 
by their respective attorneys. Prior to the expiration of said period 
of extension the time for payment of said note was again extended 
in writing to November 4th. 1903, the rate of interest being at the 
same time reduced to five per cent per annum and this extension 
was signed by Alice S. Hill, by her attorney and by John Bernard 
Dahlgren and John B. Coughlan, trustees, in whom the title to the 
note had previously become vested. 

Prior to the fourth day of November, 1903, the time for payment 
of said note was again extended in writing until November fourth, 
1908, at the same rate of interest, said extension being signed by 
said Alice S. Hill and by John B. Dahlgren on behalf of the said 
Trustees. 

As heretofore set forth, George T. Dearing, the payee of said 
note, indorsed and delivered the same to said Martha M. Read 
from whom by regular transfers and indorsements, the title 

29 to the said note had, prior to the first day of February, 1910, 
become vested in plaintiff in his individual capacity. 

All the said extensions were made at the written request of the 
said Alice S. Hill, acting in her individual capacity and at the time 
when as sole legatee and devisee under the will of said William C. 
Hill, the title to all of whose real and personal property was vested 
in said Alice S. Hill, subject to a trust in favor of creditors of said 
William C. Hill for the payment of the indebtedness of his estate so 
far as same remained unpaid. 

Sixth. The plaintiff avers that the said Alice S. Hill departed this 
life on the 8th day of August, 1904, leaving a last will and testament 
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which was duly probated in the Supreme Court of the District of 
Columbia on the 16th day of August, 1904, by which said will said 
Alice S. Hill appointed her son-in-law, William IT. Lewis, as the 
executor of her last will and testament and devised to him in trust, 
all of her property, real, personal and mixed with the exception of 
a few individual bequests set forth therein, and provided that should 
the said William H. Lewis refuse or fail to qualify or refuse or be 
disqualified or unable to act at any time, because of his death or from 
any other cause then and in that event she constituted and appointed 
in his place and stead, the National Safe Deposit, Savings and Trust 
Company of the District of Columbia (now the National Savings 
and Trust Company) sole trustee of all the property, real, personal 
and mixed of which she should be possessed at the time of her death 
or of which said William H. Lewis as such trustee might be possessed 
at the time of his death or disqualification; that on the 19th day of 
August, 1904, Letters Testamentary thereon were issued to 
80 the said William II. Lewis by the Supreme Court of the Dis¬ 
trict of Columbia, said will having been duly probated as a 
will devising and bequeathing real and personal property; that on. 
to wit, the said last named date said William II. Lewis duly qualified 
as such executor and remained such executor and trustee until the 
9th day of August, 1910, at which time having discharged his duties 
as executor he on said 9th day of August, 1910, by his deed duly 
executed upon that date and delivered and recorded on the 16th 
day of August, 1910, in Liber 3353 folios 339 and 340 in the office 
of the Recorder of Deeds of the District of Columbia, therebv re- 
nounced and resigned the trust imposed upon him by the will of 
Alice S. Hill, deceased, and granted, released and quit claimed all of 
his right, title and interest in and to all property real and personal 
belonging to the estate of Alice S. Hill, deceased, and all his estate, 
right, title, interest and claim either at law or in equity or otherwise 
in, to, or out of the said real and personal property of the said Alice 
S. Hill, deceased to the National Savings and Tust Company, as 
Trustee under said last will and testament of Alice S’. Hill and the 
said trust thereby conferred was duly accepted by the said National 
Savings and Trust Company, as trustees. That the National Sav¬ 
ings and Trust Company is the same corporation as the National 
Safe Deposit, Savings and Trust Company named by the said Alice 
S. Hill to act as trustee in the place and stead of the said William H. 
Lewis, should he refuse at any time to act further as trustee under 
the will of Alice S. Hill, deceased, and that by operation of the terms 
of said will of said Alice S. Hill, hereinbefore referred to and bv the 
terms of the said deed from William H. Lewis, the National 
31 Savings and Trust Company now holds in trust all of the 
property real and personal of Alice S. Hill, deceased, and is 
by the terms of her said will authorized to hold said property and to 
execute the trusts therein set forth until said trusts terminate in the 
year 1920 as provided in said will. A copy of said last will and tes¬ 
tament of Alice S. Hill is annexed to the original bill of complaint 
filed herein and marked “Exhibit B” and is prayed may be taken 
and read as a part hereof. 
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Seventh. Your plaintiff avers that on the 1st day of February, 
1910, he was the bona fide owner for value and without notice of the 
said note for Thirty Thousand Dollars ($30,000.00) executed by 
William C. Hill as aforesaid, and that on said last named date the 
lime of payment of said note had passed and said note was long over¬ 
due; that at the time both of the trustees named in said deed of trust 
were dead; that on the 1st day of February, 1910, the Supreme Court 
of the District of Columbia appointed John D. Coughlan and Fred 
G. Coldren in their stead to execute the powers of said first named 
trustees. The holders from time to time of the said Thirty Thou- 
sand Dollar ($30,000.00) note refrained from foreclosing the deed 
of trust securing it, or from otherwise proceeding to enforce collec¬ 
tion at the expressed written request of said Alice IS. Hill, and said 
action was due solely to the desire of the holders to meet the wishes 
and request of the said Alice S. Hill, and was not due in any wise to 
any intention on their part to waive or abandon any of their rights 
in the premises. 

Eighth. The plaintiff avers that said note for Thirty Thou- 

32 sand Dollars ($30,000.00) having been long dishonored and 
there being a large amount of interest due upon same and 

he being the owner, as aforesaid, of said note requested said .substi¬ 
tuted trustees to seel the property hereinbefore described in the deed 
of trust to secure the payment of said note and that said substituted 
trustees in compliance with ?aid request after due advertisement and 
in accordance with the terms of said deed of trust, on the 15th day 
of March 1910 sold said property at public auction to the highest 
bidder for the sum of Twenty-seven Thousand Five Hundred Dollar.' 
($27,500.00) ; the proceeds of said sale after deducting expenses of 
said sale and the trustees* commission were applied in part payment 
of the principal and interest due upon said note and after such appli¬ 
cation left due and payable upon said note to your complainant the 
sum of »Six Thousand Four Hundred and Eighty-one Dollars and 
eiglity-one cents ($0,481.31) which said sum still remains unpaid 
and is a proper charge against that portion of the estate of \\ illiam 
C. Hill, which Alice 8. Hill took as universal devisee and legatee of 
William 0. Hill, as aforesaid, and which is now held either legally 
or equitably by the .National Savings and Trust Company, trustees, 
as aforesaid. 

Ninth. The plaintiff avers that all of the property devised and be¬ 
queathed to the said William H. Lewis in trust, as aforesaid, by the 
said Alice IS. Hill, as aforesaid, and by him granted and conveyed to 
the National Savings and Trust Company, as aforesaid, was property 
real and personal which she had received as the sole legatee and 
devisee under the will of her husband, \\ illiam 0. Hill, and that 
said National Savings and Trust Company as such trustee now holds 
the legal or equitable title of the following described real estate sit¬ 
uated in the District of Columbia, all of which was devised 

33 to the said Alice S. Hill by the said William C. Hill, as afore¬ 
said, to wit:— 

Lot 3 in block 18 of Hall and Elvans* Sub-Division of Meridian 
Hill; lots 125 to 133, inclusive, in William C. Hill’s sub-division of 

3—2562a 
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lots in block 1 to Hall and Elvans* sub-division of Meridian Hill; 
part of lot 58 in sub-division of South Grounds of Columbia College; 
lots 1 and 2 in block 1 in Hall and Elvans’ sub-division of Meridian 
Ilill; part of lot 59 in sub-division South Grounds of Columbia 
College; part of lots 70 and 71 and part of lots 59 and 60 in the sub¬ 
division of R. C. Fox of part of the South Grounds of Columbia 
College, all located in the city of Washington, D. C. 

Also that improved piece of real estate known as 1463 Florida 
Avenue, X. W. in the city of Washington, D. C. 

Also lots 125, 126, 158 and part of lots 129 of W. C. Hill’s sub¬ 
division of block 1, Meridian Hill. 

Also small irregular tract of unimproved ground back of houses 

known as Nos. 2217. to 2223, 15th Street, X. W.. Washington, D. C. 

Also improved real estate known as Xos. 2217, 2219, 2223, 

34 2225, 2227 and 2229 loth Street, X. W. Washington, D. C. 

Also improved real estate known as Nos. 1451, 1453, 1455, 
1457, 1459 and 1431 Florida Avenue, N. W., Washington, I). C. 

Also part of lots 4 and 5 of the south part of Columbia College 

land, beginning on the line of said lot 5 and Belmont St. 34.08 ft. 

west of the northeast corner of said lot and running southerly to and 
through the centre of a party wall and straight extension thereof to 
the south line of said lot 4 and westerly on the south line of said lot 
4 18.11 ft. northerly in a straight line to and through the center of 

a party wall and to the line of said lot 5 and Belmont St. and east¬ 

erly along the line of said lot 5 and Belmont St. 18.11 ft. to begin¬ 
ning, being known as Xo. 1404 Belmont St., N. W. 

Also part of lots 4 and 5 of the south part of Columbia College 
lands, beginning on the line of said lot 5 and Belmont St. 52.19 
ft. west of the northeast corner of said lot and running southerly to 
and through the centre of a party wall and a straight extension 
thereof to south line of said lot 4 17.98 ft., thence northerlv in a 
straight line to and through the center of a party wall and 

35 the line of said lot 5 and Belmont St., thence easterly on the 
line of said lots and said street 17.98 ft. to beginning, being 

known as 1403 Belmont St., N. W. 

Also part of lots 4 and 5 of the south part of Columbia College 
lands beginning on the line of lot 5 and Belmont St. at a point 70.17 
ft. west of northeast corner of said lot 5 and running southerly to 
and through the center of a party wall and a straight extension 
thereof to the south line of said lot 4; thence westerly on said line 
18.03 ft.; thence northerly in a straight line to and through the 
center of a party wall and to the line of said lot 5 and Belmont St.; 
thence easterly on a line of said lot 5 and Belmont St. 18.03 ft. to be- 
ginning, being known as 1408 Belmont St. N. W. 

Also part of lots 4 and 5 of south part of Columbia College lands 
beginning on the line of said lot 5 and Belmont St. at a point 88.20 
ft. west of the northeast corner of said lot 5 and running southerly to 
and through the center of a party wall and a straight extension 
thereof to south line of said lot 4; thence westerly along the 

36 said south line 18.02 ft.; thence northerly in a.straight line 
to and through the centre of a partv wall and to the line of 
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said lot 5 and Belmont St.; thence easterly on said line 18.02 ft. to 
beginning, being known as 1410 Belmont St., N. W. 

Also part of lots 4 and 5 of south part of Columbia College lands 
beginning at northwest corner of said lot 5 and running east along 
the line of said lot and Belmont St. 18.78 ft.; thence southerly in a 
straight line to and through the center of a party wall and a straight 
extension thereof to south line of said lot 4; thence westerly along 
said south line to the line of said lot and a public alley; thence north¬ 
erly along the line of said lot and alley to beginning, being known 
as 1412 Belmont St., N. W. 

that all of the said real estate thus held by the said National Savings 
and Trust Company, as trustees, was devised by the said William C. 
Hill to Aliee S. Hill, his wife, and as part of his said estate become 
subject to the payment of the debt of the said William C. Hill due 
to your complainant on account of the promissory note for $30,- 
000.00 executed by William C. TTill and now held by the plaintiff, 
as aforesaid. The plaintiff avers that the defendant, The National 
Savings and Trust Company, also holds as trustee, as aforesaid, the 
legal or equitable title to other real estate in the District of Colum¬ 
bia, which was devised to Aliee S. Hill by William C. Hill 

37 and which is also subject to the satisfaction of the claim of 
the plaintiff, but the plaintiff is unable at this tinif to describe 

said real estate. 

Tenth. The plaintiff avers that before the death of Alice S. Hill, 
she had as executrix of the last will and testament of William C. 
Hill, disposed of all of his personal property subject to execution 
for debt, and that on the 3d day of November, 1908, the time of the 
expiration of the last extension of the time of payment of the said 
thirty thousand dollars ($30,000.00) note of the said William C. 
Hill, held by this plaintiff as aforesaid, said Alice S. Hill had been 
dead for over four years; that her executor William If. Lewis was 
a non-resident of the District of Columbia; that all of the personal 
estate of Alice 8. Hill had also been disposed of and that this court 
was without jurisdiction to appoint an administrator, c. t. a. d. b. n. 
either of the estate of William C. Hill or of Alice 8. Hill and that 
there was no one within the jurisdiction of this court against whom 
suit at law could be filed to recover the principal and interest due 
upon said note at that date and that this condition remained un¬ 
changed until the 15th day of March, 1910, when the real estate 
securing the payment of said note was sold as aforesaid, by the 
trustees as aforesaid, the net proceeds of the sale of which were ap¬ 
plied to the principal and interest then due upon said note leaving 
a balance remaining unpaid of Six thousand four hundred and 
eighty-one dollars and eighty-one cents ($8,481.81) and that on 
( account of the premises the plaintiff has been and now is without 
a clear, complete and adequate remedy at law to recover said 

38 balance due him on. account of said promissory note for 
Thirty thousand dollars ($30,000.00) executed by William 

C. Hill, as aforesaid. 

Eleventh. Your plaintiff is advised that under the circumstances 
he is without any remedy whatsoever at law, as the estate of William 
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C. Hill so far a;? his personal property was concerned has long since 
been settled; he avers that the only property of the said William C. 
Hill which is subject to sale and execution to settle any indebtedness 
due unto the plaintiff on account of the note aforesaid in the legal 
or equitable interest devised in the real estate aforesaid, by William 
C. Hill to Alice S. Hill and by her devised to William H. Lewis, 
in trust, as aforesaid, and by him conveyed to the National Savings 
and Trust Company, trustee as aforesaid, and that the interest of 
said last trustee whether legal or equitable in said real estate should 
be subjected to the payment of the said debt of Six thousand four 
hundred and eighty-one dollars and eighty-one cents, ($6,481.81) 
due him upon the note of William C. Hill, as aforesaid, with in¬ 
terest. The plaintiff avers that under the laws in force in the Dis¬ 
trict of Columbia, the title to the estate, real and personal, of said 
William C. Hill, vested in his legatee and devisee, Alice S. Hill, sub¬ 
ject to a lien for the payment of the indebtedness of the said Wil¬ 
liam C. Hill’s estate and he charges that said lien was in no wise 
discharged by the omission to prove said note as a claim against the 
estate of said William C. Hill and that the liability of the estate of 
said deceased to pay said note remained a charge upon his estate in 
the hands of any legatee or devisee claiming under him and 

39 that bv the terms of the will of said Alice S. Hill, the estate 
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acquired by her subject to said lien and the will of her said 
husband passed to said William H. Lewis in trust as aforesaid and 
is vested in the defendant subject to the same lien and plaintiff is 
advised and avers that inasmuch as no rights of purchasers or third 
persons have intervened, his right to enforce the liability of the 
estate of said William C. Hill against property which passed to the 
said Alice S. Hill and by her will through said Lewis, Trustee, to 
the said defendant, is in no wise affected or impaired by the transfer 
of the title to said real estate by the wills and proceedings aforesaid 
and that the said defendant is in no better position to resist the col¬ 
lection of the said balance than would be the said Alice S. Hill if 
she were alive, and that she having procured the various extensions 
and forebearances hereinbefore set forth could not upon familiar 
and equitable princibles be heard to say that by reason of the said 
extensions and delay procured by her. plaintiff’s rights had been 
in any wise impaired. 

Wherefore the premises considered the plaintiff prays: 

1. That the defendant, the National Savings and Trust Company, 
trustee, as aforesaid, be required to appear and answer the exigencies 
of this amended Bill of Complaint, within the time required by the 
rules of this Court. 

2. That a decree be passed subjecting all of the real estate devised 
by William C. Hill to Alice S. TIill and by her devised to William 
H. Lewis, trustee and now held in trust by the National Savings 
and Trust Company and particularly that real estate in the Bill of 

Complaint described in paragraph nine, subject to the pay- 

40 ment of the claim of the plaintiff amounting to Six thou¬ 
sand four hundred and eighty-one dollars and eighty-one 

cents ($6,481.81) with interest from the 16th day of March, 1910, 
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and that said claim be decreed alien upon and against the interest 
of the National Savings and Trust Company, trustee in said real 
estate. 

3. That all or so much of the interest in the real estate devised 
by William C. Hill to Alice S. Hill and now held in trust by the 
National Savings and Trust Company as may be necessary may be 
by the court decreed to be sold to satisfy the claim of the plaintiff. 

4. That a trustee or trustees be appointed to sell under the direc¬ 
tion of this court all or such portion of the interest of the National 
Savings and Trust Company, as trustee in the real estate devised by 
William C. Hill to Alice S. Hill and particularly that real estate 
described in paragraph nine of the Bill of Complaint as may be 
necessary to satisfy the claim of the plaintiff' as in the Bill of Com¬ 
plaint set forth. 

5. That the plaintiff may have such other and further relief as 
the nature of the case may require and to the court may seem meet 
and proper. 

JOHN B. DAIILGREN, Plaintiff. 

CONRAD H. SYME, 

TNO. RIDOUT, 

AtVys for Pl’f. 

District of Columbia, ss : 

I, John B. Dahlgren, do solemnly swear that 1 have read the 
foregoing and annexed Amended Bill of Complaint by me sub¬ 
scribed, and know the contents thereof; that the matters 
41 and things therein stated upon my own personal knowledge 
are true, and those stated upon information and belief I be¬ 
lieve to be true. 

JNO. B. DAHLGREN. 


Subscribed and sworn to, before me, this 17th dav of June, A. D. 
1912. 


J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, 

Ass’t CVk. 


Demun'er. 

Filed July 12, 1912. 

******* 


The defendant, by protestation, not confessing nor admitting any 
of the averments of the amended bill in this cause, does demur 
thereto, and for grounds of demurrer, says: 

1. That the complainant has not in and by his said bill made or 
stated such a case as entitles him to the relief prayed for. 

2. That there was not a valid sale under the deed of trust de¬ 
scribed in said bill, because more than fifteen years had elapsed 
after said deed of trust matured before such sale was attempted. 

3. That the cause of action set forth in said bill did not arise 
within three years of the date of the commencement of this suit. 
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4. That because of the ladies of the complainant, he is 
42 not entitled to the relief prayed for. 

Wherefore defendant prays the judgment of the Court 
whether it ought to be required to further answer the said bill. 

And the defendant further prays that the said bill may be dis¬ 
missed with costs. 


F. W. McREYNOLDS, 

Solicitor for Defendant. 


Opinion. 

Filed May 7, 1913. 

******* 

The amended bill of complaint herein seeks to subject real estate 
held by the defendant (and which constituted part of the estate left 
by William C. Ilill, deceased) to the payment of $6,481.81, balance 
remaining unpaid on $30,000 promissory note of said William C. 
Hill secured by deed of trust upon another parcel of real estate after 
foreclosure of said deed of trust. Said note matured Nov. 4, 1892. 
and said foreclosure took place March 15, 1910, leaving a deficiency 
of $6,481.81 as aforesaid. 

The defendant has demurred to this amended bill, and assigned 
several grounds of demurrer. 

One of the grounds of demurrer is that this amended bill which 
seeks to subject the real estate left by a decedent to the pay- 
43 ment of his debts fails to allege that the personal assets of 
the decedent were insufficient for the purpose. This ground 
of demurrer is fatal to the bill. 

“When any person shall die leaving any real estate in possession, 
remainder, or reversion, and not leaving personal estate sufficient 
to pay his debts, the said court, on any suit instituted by any of his 
creditors, may decree that all the real estate left by such person, or 
so much thereof as mav be necessarv, shall be sold to pav his debts.” 
g 93 D. C. Code. 

“If personal assets come into the hands of the executor or ad¬ 
ministrator, sufficient to pay all the debts of the deceased, the 
creditor must look to that fund for the payment of his debt, and if 
those assets are wasted, his remedy is on the official bond of the 
executor or administrator. The real estate of the debtor is pro¬ 
tected unless the personal assets are insufficient, and to authorize 
the chancellor to pass a decree to sell the real estate to pay the debts 
of the deceased, the bill must allege an insufficiency of personal 
assets for that purpose. * * * The jurisdiction of the court de¬ 

pends upon the condition of the statute declared; and the insuffi¬ 
ciency of the personal estate ought to be alleged in the pleading, 
and established by proof.” 

Glenn v. Sothoron, 4 App. D. C. 134-135. 

It is unnecessary, therefore, to determine the other questions 
raised bv the demurrer. The demurrer is sustained. 

THOMAS II. ANDERSON, Justice. 


National savings & trust company, trustee. 
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44 Order Sustaining Demurrer. 

Filed March 25, 1912. 

* * * * * * * 

This cause coming on to be heard upon the defendant’s demurrer 
to the plaintiffs amended bill, and being argued by counsel for the 
respective parties, it is, by the Court, this 25th day of March, 1913, 
adjudged, ordered, and decreed, that said demurrer be, and the same 
hereby is, sustained, at the cost of the plaintiff. 

It is further ordered that the plaintiff be allowed ten days within 
which to amend his said bill, should he be so advised. 

Bv the Court: 

THOMAS H. ANDERSON. Justice. 
Order Dismissing Bill. 

Filed April 14, 1913. 

******* 

It appearing to the Court that the time allowed the plaintiff to 
amend his amended bill, by order heretofore passed herein on the 
25th day of March, 1913, has elapsed, and that no amendment 
thereto has been filed, it is, by the Court, this 14th day of April, 
1913, adjudged, ordered, and decreed that said bill be. and the same 
hereby is, dismissed. 

Bv the Court: 

THOMAS H. ANDERSON, Justice. 

45 Order for Appeal. 

Filed April 16, 1913. 

******* 

The Clerk of said Court will enter an appeal by plaintiff from the 
decree passed April 14, 1913. and issue citation to deft as appellee. 

C. H. SYME, 

JNO. RIDOUT, 

S., 

Attorneys for Plaintiff. 

46 In the Supreme Court of the District of Columbia. 

No. 30601. In Equity. 

John B. Dahlgren 
vs. 

National Savings & Trust Co., Trustee. 

The President of the United States to National Savings & Trust 
Company, Trustee, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
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therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Colum¬ 
bia, on the 16 th day of April, 1913, wherein John B. Dahlgren is 
Appellant, and you are Appellee, to show cause, if any there be, why 
the Decree rendered against the said Appellant, should not be cor¬ 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 16th*day of April 
in the year of our Lord one thousand nine hundred and thirteen. 

[Seal Supreme Court of the District of Columbia. | 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, Ass’t Clerk. 

Service of the above Citation accepted this 18 day of April, 1913. 

F. W. McREYNOLDS, 

Attorney for Appellee. 

[Endorsed:] 10. No. 30601. Equity. Dahlgren vs. Nat. Sav. & 
Tr. Co. Citation. Issued Ap’l 16", 1913. 

47 Order Fixing Bond on Appeal. 

Filed April 18, 1913. 

******* 

The plaintiff having appealed from the decree herein passed April 
18tli, 1913, it is on his motion, ordered that the penalty of the bond 
to operate as a supersedeas is fixed at One Thousand Dollars and for 
costs at One Hundred Dollars. 

THOS. H. ANDERSON, Justice. 
Memorandum. 

April 22, 1913.—Appeal bond (supersedeas) approved and filed. 

Assignments of Erro , r. 

Filed May 6, 1913. 

* * * * * * * 

The Court erred as follows: 

1. In holding that it is essential that the bill of complaint in this 
case should contain an averment of insufficiency of personalty. 

2. In holding that the defense of laches is available on demurrer 
under the facts admitted to be true by the demurrer. 

3. In sustaining the defendant’s demurrer. 

4. In entering the decree appealed from. 

CONRAD H. SYME. 

JOHN RIDOUT, 

Attorneys for Plaintiff. 
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48 Designation for T.anscript of Record. 

Filed May 0. 1918. 

******* 

The Clerk will include in the transcript of record of appeal in this 
case, the following: 

1. The hill of complaint filed the 1st dav of Noveml>er, A. I). 
1911. 

2. The demurrer to the original bill. 

8. 'Fhe order sustaining said demurrer. 

4. The amended hill filed 17th day of June A. 1). 191*2. 

5. The demurrer to said hill. 

6. Opinion of Court. 

7. The order sustaining said demurrer. 

«S. The decree dismissing the amended bill of complaint. 

9. The apj>eal noted. 

10. The bond filed and approved. 

11. Citation with acknowledgment of service. 

12. The assignments of error. 

18. This designation. 

Mr. F. \V. MeRevnolds, Attornev for Def t: 

Take notice that the above designation has this 6th day of May, 
1918. been filed with the Clerk. 

CONRAD H. SYME, 

JOHN RIDOUT, 

Attorneys for Plaintiff. 


49 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
48, both inclusive, to He a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 80601 in Equity, wherein John 
B. Dahlgren is Complainant and The National Savings and Trust 
Company, a corporation. Trustee is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof. 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of May, 1918. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2562. John B. Dahlgren. appellant, vs. National Savings & Trust 
Company, trustee. Court of Appeals. District of Columbia. Filed 
May 22. 1918. Henry W. Hodges, clerk. 
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Statement of the Case. 

On the 4th day of November, 1889, Wm. C. Hill, of Wash¬ 
ington, D. C., made his promissory note for $30,000, payable 
to the order of George T. Hearing, and, together with his 
wife, Alice S. Hill, executed and delivered a deed of trust 
of certain real estate in the District of Columbia to secure 
the payment of the same to S. T. G. Morsell and Thos. A. 
Pearsall, trustees. On the 30th day of August, 1890, Wm. 
C. Hill died, leaving a last will and testament, by which he 
made his wife, Alice S. Hill, his universal devisee and legatee 
of all his property, real, personal and mixed, and appointed 
her sole executrix of his will. 
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The note for $30,000 made by Wm. C. Hill matured on 
the 4th day of November, 1892, over two years after his 
death. Prior to maturity, at the request of Alice S. Hill, the 
time of payment of this note was extended to November 
4, 1898. Prior to the expiration of this extension the 
time of payment was again extended to November 4, 1903, 
at the request of Alice 8. Hill, and the rate of interest re¬ 
duced, and prior to the maturity of the last extension, at the 
further request of Alice 8. Hill, the time of payment of the 
note was again extended in writing to November 4, 1908. 
All of these extensions were made at the written request of 
Alice S. Hill, the sole legatee and devisee of Wm. C. Hill, 
and to whom all of his property was bequeathed and de¬ 
vised by his last will and testament. 

Alice S. Hill died on the 8th day of August, 1904, over 
four years before the maturity of the last extension. Bv her 
will, duly probated in the Supreme Court of the District of 
Columbia, she appointed her son-in-law, Wm. H. Lewis, the 
universal trustee of all her property (with the exception of a 
few individual requests set forth therein), and also her ex¬ 
ecutor. providing that should he fail to qualify or become 
disqualified or unable or refuse to act, the National Savings 
and Trust Company, the defendant herein, should be sub¬ 
stituted in his place. Wm. H. Lewis duly qualified as such 
executor and trustee and remained as such until the 9th 
day of August, 1910, when he renounced the same in favor 
of the defendant herein, which defendant, as trustee, now 
holds the real estate, the personal having been long since 
distributed. 

On the 1st day of February, 1910, the appellant was the 
bona fide holder and owner of the $30,000 note executed 
by Wm. C. Hill, the time of payment of which was extended 
upon the request of Alice S. Hill, as before stated. At the 
maturity of the last extension the note was dishonored. The 
trustees on the original deed of trust having died, on the 1st 
day of February, 1910, the Supreme Court of the District 
of Columbia, appointed John D. Coughlan and Fred. G. 
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Coldren in their stead, to exercise their powers. On the 15th 
day of March, 1910, the substitute trustees, at the request of 
the appellant, sold the real estate originally conveyed to 
secure the payment of the note, at public auction, to the 
highest bidder, for $*27,500, which was $3,481.81 less than 
the amount due upon the note, principal and interest. 

All o f the personal estate left by Wm. C. Hill having been 
a^ninLsteTecPiTpOTi-^Tttte te^s than twenty years previously, a 
m\\ ofjMjmplalntT a n d t her e a fter an amended, bill, was filed 
T>y theappellant to subject certain real estate of Wm. C. Hill 
which he had devised to his wife, Alice S. Hill, and which 
she in turn had devised to the defendant, as a voluntary sub¬ 
stitute trustee, as before stated, to the payment of this bal¬ 
ance due. A demurrer was interposed to this amended bill, 
which was sustained on the ground that it failed to allege 
that the j>ersonal assets of the decedent were insufficient for 
the payment of his debts, although the amended bill averred 
(R., p. 19) that Alice 8. Hill, executor of the estate of Wm. 
C. Hill, had disposed of all of his personal property subject 
to execution for his debts over fifteen years before, and that 
all of the personal property of Alice S. Hill has likewise 
been disposed of, and that there was no one within the juris¬ 
diction of the court against whom suit at law could be insti¬ 
tuted to recover the balance due. The plaintiff stood upon 
his amended bill, and a decree was entered dismissing the 
same, from which decree this appeal is taken. 


Assignment of Errors. 

1. The court erred in sustaining the demurrer to the bill 
of complaint. 

2. The court erred in holding, under the facts averred in 
the amended bill, that it was fatally defective in failing to 
allege that the personal assets of the decedent were insuf¬ 
ficient for the payment of his debts. 





ARGUMENT. 


The law compelled Alice S. Ilill to pay the debts of and 
distribute the balance of the personal estate, if any, of Win. 
C. Hill within three years of the time of her qualification as 
executrix. The $30,000 note did not become due until over 
two years after she so qualified. She was the sole legatee and 
devisee of the debtor. All of Win. C. Hill’s property, real 
and personal, over and above his debts belonged to her. 
Instead of paying this note when it became due, either out 
of his personal estate if sufficient or out of his real estate if 
the j>ersonal was insufficient, both of which she held as 
trustee for his creditors, she secured an extension of the 
time of payment of this note f or five yea rs. At the expira¬ 
tion of this period she again *secured its extension for five 
additional years, and at the expiration of this extension she 
again secured its extension for five additional years (exten¬ 
sion amounting to fifteen years Tn aTTJ'JTmd prior to the last 
extension she secured the interest thereon to be reduced. 
The cold facts, as stated in the amended bill, are that at the 
request of the sole beneficiary of the estate of Wm. C. Hill 
this beneficiary had a note made by him and a charge upon 
his estate extended for a ]>eriod of fifteen years and its in¬ 
terest reduced, and her trustee is now attempting to relieve 
the real estate of Wm. C. Hill of the balance of this obliga¬ 
tion upon the flimsiest technicality. If the law is to thus 
l>enalize kindness, consideration and forl>earance upon the 
part of a creditor and place a premium upon ingratitude 
and evasiveness, it is a reproach to the statute book upon 
which it is written. A court of equity should seek to en¬ 
force an obligation against property which it properly and 
equitably bears,—not avoid it. 

The tendency of the courts and legislatures has been more 
and more to remove from real estate that sanctity attached 
to it in times long since passed. At common law the real 
estate of a decedent was not assets available for payment of 
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his debts except where the decedent had bound himself and 
his heirs. By the statute of 3 and 4 Wm. IV, chap. 4, any 
real estate of or to which a person may die seized or entitled 
is made assets to be administered in courts of equity in pay¬ 
ment of his just debts, and bv a later statute, 60 and 61 
Vic., chap. 65, the real estate of a decedent, without a right 
of survivorship in any other person, is vested in his personal 
representatives, as if it were a chattel real for the payment 
of his debts. In the United States statutes have been 
enacted in all the States, authorizing the sale of the real 
estate of decedents for this purpose. 

The rule that even in ordinarv cases the insufficiency or 
exhaustion of ]>ersonaltv is not absolutely essential to be 
alleged has been followed in State vs. Conover, 9 N. J. Law, 
342; Stiers vs. S’tiers, 20th N. .J. L., 52; Moore vs\ Moore, 14 
Barb., N. Y., 27; Blunt vs. Pritchard, 86 N. Car., 137; 
Finger vs. Finger, 64 N. Car., 183; Wiley vs. Wiley, 63 
X. Car., 182; Walker’s App., 1st Grant’s cases (431) ; Wood 
vs. Ilam, 16th R. I., 98; Doher vs. Choate, 16th Lea (Tenn., 
192). In the above, and many other cases, it appears that 
even under ordinary circumstances it is sufficient if the court 
is advised either that there is no personalty out of which to 
pay a debt then due or that it is manifestly insufficient, and 
that rule has been followed in this case. 

Counsel can find no cases except those wherein a deva¬ 
stavit has occurred on the part of the personal representa¬ 
tives where the creditors’ only remedy is against the bond of 
such representative. 

Code, D. C., section 96, provides: 

“When any person shall die leaving any real estate 
in possession, remainder, or reversion, and not leav¬ 
ing j>ersonal estate sufficient to pay his debts, the said 
court, on any suit instituted by any of his creditors, 
may decree that all the real estate left by such Iver¬ 
son, or so much thereof as may be necessary, shall be 
sold to pay his debts.” 
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The law is too well established to need supporting author¬ 
ity that all material allegations of fact contained in a plead¬ 
ing and well pleaded are to he taken as true upon demurrer. 

The bill of complaint specifically states: 

“The plaintiff avers that before the death of Alice 
S. Ilill. she had as executrix of the last will and tes¬ 
tament of Wm. C. Hill, disposed of all his personal 
pro]>erty subject to execution for debt, and that on 
the 3d day of November, 1908, the time of the expira¬ 
tion of the last extension of the time of payment of 
the said $30,000 note of the said Wm. C. Hill, held 
by this plaintiff as aforesaid, said Alice S. Hill had 
lieen dead for over four years; that her executor, Wm. 
II. Lewis, was a non-resident of the District of Co¬ 
lumbia: that all of the personal estate of Alice S. 
Hill had also l>een disposed of and that this court 
was without jurisdiction to appoint an administrator 
c. t. a. d. b. /?., either of the estate of Wm. C. ITill or 
of Alice 8>. Ilill, and that there was no one within 
the jurisdiction of this court against whom suit at 
law could be filed to recover the principal, and inter¬ 
est due upon said note at that date, and that this con¬ 
dition remained unchanged until the 15th day of 
March, 1910. when the real estate securing the pay¬ 
ment of said note was sold as aforesaid (R., p. 19)." 

This allegation was material, properly pleaded and must 
be taken as true and contains every averment necessary to 
give the court jurisdiction under the circumstances of this 
case. 

The amended bill of complaint in this case is in the nature 
of a creditors bill to subject real estate to the payment of 
the debts of a decedent. In such cases usually it is neces- 
sarv that the executor or administrator should be made a 
partiigf, but where there are no personal assets the bill can 
l>e maintained without making such personal representative 
party a partite^ It follows therefore that where, as in this 
case, all of thcpersonal assets of the decedent have been dis¬ 
posed of, and it becomes necessary to file a creditor’s bill to 
reach his real estate, the only fact essential for the court to 
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know is that there are no personal assets. In the case of 
Plumb vs. Bateman, 2 App. D. C., 167, the court said: 

“It is true, as a general rule, that in a creditor’s 
hill filed for the purpose of subjecting the real estate 
of a deceased person as assets to the payment of his 
debts, the executor or administrator is a necessary 
party.” 

******* 

“But while this is the general rule, it is subject to 
the qualification that if there are no personal assets 
and consequently no qualified executor or adminis¬ 
trator—for without assets there can not be adminis¬ 
tration, and without some preliminary showing of 
|>ersonal assets no administrator can be appointed or 
letters testamentary granted—in that event a cred¬ 
itor’s hill may be maintained without the presence of 
an executor or administrator. The law does not re¬ 
quire either that which is impossible or that which is 
nugatory; and in the case in which it would refuse 
administration for the want of personal assets to be 
administered, it cannot be that it would refuse to per¬ 
mit a suit to reach the real estate on the ground that 
there was no administrator to be made a party to the 
suit, quoting Birelv vs. Staley, 5 G. & J., 432.” 

This court’s particular attention is called to the case of 
Glenn vs. Sothoron, 4 App. D. C., 134-135, and relied on by 
the court below in sustaining the demurrer. In that opinion 
the court quotes for its authority the case of Wyse et al. vs. 
Smith et al., 4 Gill and Johns., 302. In that case Martin, 
J., said: 

“The personal estate of a deceased debtor is the 
natural fund for the payment of his debts, and must 
in ordinary cases (the italics are the court’s) be first 
resorted to by the creditor for the satisfaction of his 
claim.” 


There is no question that this is the rule in ordinary 
cases, but the case at bar is so extraordinary in its circum¬ 
stances as to come entirely without it, and even in the cases 
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quoted from the court, to show that any extraordinary con¬ 
dition would bring the case without the rule, said: 

“If a |>art of the }>ersonal assets which ought to 
have been applied to the payment of this debt had 
l>een exj>ended.to educate anil maintain the children, 
to save the real estate, it would have merited the seri¬ 
ous consideration of this court.” 

In the case at bar there is the earnest endeavor on the 
part of the defendant trustee “to save the real estate” at the 
ex|»ense of a creditor whose rights are disputed because of 
his own kindness, consideration, and forbearance, and that 
of his predecessors. In the case of Glenn vs. Sothoron this 
court uses the following language: 

“But, as said by Judge Story, such creditor has a 
clear right in equity, in such case, to follow the assets 
of the intestate into their hands, as a trust fund for 
the payment of his debts. Legatees and distributees 
are in equity treated as trustees for this purpose; for 
they are not entitled to anything except the surplus 
of the assets after all the debts are paid. 2 Sto. Eq. 
Juris., sec. 1251; Zollickoffer, Exr., vs. Seth, Admr., 
44 Md., 359, 372, 373, where the cases upon the sub¬ 
ject are collected, and the result of them stated.” 

Where a decedent has left a debt secured by collateral se- 
euritv, this security should first be exhausted bv the creditor 
before the executor or administrator of the decedent be pro¬ 
ceeded against. The Supreme Court of the United States in 
the case of Board of Public Works of Virginia vs. The Co¬ 
lumbia College ct al. } 17th Walk, held that in all cases of a 
rtrrrdrnt property pledged or conveyed for the payment of a 
debt must be first applied. The reason for this is apparent. 
The creditor secured by a deed of trust has an asset which 
has l>een practically withdrawn from the corpus of the estate 
and to which other creditors cannot look until his claim has 
been satisfied. It would therefore be a palpable injustice to 
}>ermit a secured creditor to attack the. balance of the estate 
of the decedent until he had first exhausted his immediate 
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remedy by foreclosure and sale of the property pledged. In 
addition to this, the amount of his claim, if any, against 
the i>ersonalty could not be determined until the realty held 
in trust to secure it was sold and the deficiency, if any, ascer¬ 
tained. 

In the case cited the United States Supreme Court, by 
Field, Justice, uses the following language: 

“The jurisdiction of a court of equity to reach the 
property of a debtor justly applicable to the payment 
of his debts, even when there is no specific lien on 
the property, is undoubted. It is a very ancient ju¬ 
risdiction, but for its exercise the debt must be clear 
and undisputed and there must exist some special 
circumstances requiring the interposition of the court 
to obtain possession of and apply the property. Un¬ 
less the suit relate to the estate of a deceased person, 
the debt must be established by some judicial pro¬ 
ceeding, and it must generally l>e shown that legal 
means for its collection have been exhausted. In 
all cases, we believe property pledged or conveyed for 
the payment of the debt must be first applied.” 

The special circumstances justifying the interposition of 
a court of equity in behalf of this appellant are very nu¬ 
merous. First, the original holder of the note could not 
have sued the executor until after the note had matured, and 
would first then have had to exhaust the collateral security 
before such suit. Second, at the express request of the 
universal legatee and devisee of the maker of the note this 
remedy was postponed by extending the time of its pay¬ 
ment, which first extension carried the maturity of the note 
far beyond the time when all the personal estate of Wm. C. 
Hill had been distributed. Third, at the express request of 
Alice S. Hill, in whose shoes legally and morally and volun¬ 
tarily the present defendant now’ stands, the time for the 
enforcement of the obligation of this note w y as extended 
again and again , for fifteen years in all, the last extension 
maturing four years after Alice S. Hill died. Lastly, the 
present holder of the note, the appellant, is made the victim 
of the kindness of his predecessors in interest extended to 
Alice S'. Hill, at her ow r n request. 
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Again, the law does not compel a complainant in equity 
to do vain things. The rules of the Supreme Court of the 
District of Columbia require that a complainant shall verify 
his bill under oath. How would it be possible for the bona 
fide holder of this note, who became its holder years after 
the death of its maker, to be able to swear even upon infor¬ 
mation and belief that the personal estate of the deceased 
Wm. C. Hill was insufficient to meet his debts, when the 
' amount to which the personalty might l>e held could not 
be determined until after the sale of the real estate securing 
- the note? Can it for a moment be considered that Alice S. 
Hill, whose property was ultimately liable either as the ex¬ 
ecutrix:, legatee, or devisee of Wm. C. Hill for this note, 
could escape payment of the same or prevent its operation 
upon the real estate devised to her by him by having it re- 
}>eatedlv extended and she and her heirs become bene¬ 
ficiaries of her own wrong? To permit such a thing on the 
most trivial technicality would be shocking to the most ob¬ 
tuse moral sense and would deservedly bring the law and its 
administration into disrepute. 

If the construction placed by the court below upon the 
effect of this section should be adopted it would mean that 
anv universal legatee or devisee could defeat any creditor of 
any such decedent by wrongfully inducing the creditor to 
withhold action upon his claim until three years after the 
appointment of an executor or administrator of the decedent. 
Nothing more immoral could well be imagined than to ]>er- 
mit an executor, legatee, or devisee to thus perpetrate a legal 
fraud. 

It will probably be urged upon this court that the plain¬ 
tiff was guilty of laches. This suit was brought within the 
statutory period after a default in the payment of the note 
upon the maturity of its last extension. The suit was not 
brought until after the property conveyed to trustees to secure 
the payment of the note had been sold according to law, and 
was found to be insufficient. This sale was made after public 
notice according to law, and all parties in interest had all of 
the notice to which they were entitled. Laches will never 
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be imputed in equity unless harm has resulted therefrom to 
the defendant, or his situation has been so materially 
changed by the tardiness of the plaintiff that an actual 
wrong is done to him. 

In its last analysis the Ciise presented on this record, as 
admitted by the demurrer, is that all the property which 
came into the hands of Alice S. Ilill, as legatee and devisee 
under her husband’s will, whether real or personal, became 
commingled in the hands of the defendant trustee and 
passed to him, charged with the trusts in favor of the cred¬ 
itors of the estate of said husband, so clearly recognized by 
this court in the case of Glenn vs. Sothoron, supra. And it 
is submitted that this court, sitting in equity, will not allow 
the defendant, who is in no better position than the said 
Alice S. Ilill, to shield the trust estate from liability by in¬ 
voking a mere technicality. 

This case is well within the principle established and en¬ 
forced in the case of Droop vs. Ridenour, 9 App. D. C., 
page 95. 

The attitude of the courts towards such defenses is also 
clearly defined in the case of Bride vs. Baker, S^App. D. C., 
page 231. ( 

If it is to be held as a rule both of law and of equity in 
this jurisdiction that the real estate of a decedent is to escape 
the payment of his debts because of the courtesy and con¬ 
sideration extended to his personal representative and to his 
sole legatee and devisee under the circumstances set forth 
in the bill of complaint, it should be known, so that remedial 
legislation may be had. 

Counsel respectfully submit that no stronger case can be 
shown for the proper interposition of a court of equity than 
the present case or one that more strongly should appeal 
to the conscience of a chancellor. 

Respectfully submitted, 

CONRAD H. SYME, 
i JOHN RIDOUT, 

Attorneys for Appellant. 


[ 22368 ] 






















IN THE 


Court of AppralB'IIfotrtrt of Columbia 

October Term, 1913. 


No. 2562. 


John B. Dahlgren, Appellant , 


vs. 

National Savings & Trust Company, Trustee, 

Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement. 

In addition to the statement of facts found in appel¬ 
lant’s brief, it should be noted that the bill alleges that the 
will of William C. Hill, who died in 1890, “was duly pro¬ 
bated as a will of real and personal property in the Su¬ 
preme Court of the District of Columbia, and the said 
Alice S. Hill was duly qualified as executrix thereof,” and 
that before her death, some fourteen years later, “she had 
disposed of all his personal property,” and that his estate, 
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“so far as his personal property was concerned has long 
since teen settled,” and further that on August 19, 1904, 
said Alice S. Hill having died testate, “letters testamentary 
thereon were issued to the said William H. Lewis, by the 
Supreme Court of the District of Columbia, said will hav¬ 
ing been duly probated as a will devising and bequeathing 
real and personal property” and “that all the personal es¬ 
tate of Alice S. Hill has also been disposed of.” 

The defendant demurred to the original bill on the 
grounds of failure to make a case, limitations, and laches. 
The demurrer was sustained by Mr. Justice Wright with 
leave to amend. An amended bill was filed which was sub¬ 
stantially the same as the original. Defendant again de¬ 
murred, on the same grounds, and demurrer was sustained 
by Mr. Justice Anderson, whose written opinion is in the 
record. 

It appears that no attempt was made to foreclose under 
the mortgage until the note was long overdue, and a large 
amount of interest had accumulated. 

The plaintiff in this case does not claim that either Alice 
S. Hill, or William H. Lewis, trustee, or the defendant, 
ever made any promise, either oral or written, to pay the 
note involved in these proceedings, or any interest there¬ 
on; nor is it claimed, that, after the extension of 1903, 
either said Alice S. Hill, or William H. Lewis, trustee, or 
the defendant, ever owned the equity of redemption in 
this property, or received the rents and profits therefrom; 
nor is it claimed that the personal property left by either 
William C. Hill, or Alice S. Hill, was insufficient to meet 
the debts of their respective estates, or that any claim 
was ever filed against either estate in respect to this note. 
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Argument. 

I. 

In this District real estate cannot be attacked for the debts 
of a decedent unless. it is alleged and proved that the per¬ 
sonal property has been exhausted exclusively for that pur¬ 
pose, and just claims remain unpaid. 

Section 96 of our Code and the Maryland Act of 1785 are 
practically identical, so the cases arising in that State are 
illuminating. In Hove v. Brewer, 3 G. & J. 153-158, the 
Court said: 

“It should regularly appear upon the face of the 
pleadings that the whole of the personalty had been 
applied toward their extinguishment, before a Court 
of Equity could consistently, with established prin¬ 
ciples, decree the land to be liable for that purpose. 
The bill in this case does not expressly charge a de¬ 
ficiency of the personal fund. * * * * An aver¬ 

ment so essential to the complainants’ merits ought to 
be expressly made. * * * Although, therefore, 

it was admitted, as stated in the decree, that the per¬ 
sonal assets were exhausted, yet, as in equity, a party 
must always obtain redress secundum allegata et pro¬ 
bata.” 

In the case of Wyse, et al., v. Smith, et al., 4 G. & J., 296- 
302 (cited by appellant), the Court said: 

“If personal assets come into the hands of the execu¬ 
tor or administrator sufficient to pay all the debts of 
the deceased, the creditor must look to that fund for 
the payment of his debt, and if those assets are wasted, 
his remedy is on the official bond of the executor or ad¬ 
ministrator. 

The real estate of the debtor is protected, unless the 
personal assets are insufficient; and to authorize the 




4 


chancellor to pass a decree, to sell the real estate, to 
pay the debts of the deceased, the bill must allege an 
insufficiency of personal assets for that purpose, which 
allegations must be admitted by the answers or proved. 
Act 1785, Ch. 72. 

We cannot therefore sustain this decree under the 
Act of 1785, because the bill does not allege an insuffic¬ 
iency of personal assets to pay the debts.” 

And in the case of Griffith v. Frederick Countv Bank, 6 
G. & J. 445-446, the Court, citing the previous case with 
approval, said: 


“The personal estate, therefore, might have been 
sufficient for that purpose, if the proper steps had 
been taken. The Chancellor has no jurisdiction under 
the Act of 1785, Ch. 72. to decree a sale of the real 
estate except upon the conditions therein mentioned, 
and this Court have said, that the exercise of such 
jurisdiction must be warranted both by the pleadings 
and the proof, or the decree cannot be sustained.”. 


Following these cases, the Court of Appeals, in Glenn v. 
Sothororfta). C. App., 125, said (p. 133) : 


“The real estate of the deceased debtor, under the 
statute, can only be resorted to for payment of debts 
where the personal estate is insufficient, and the de¬ 
ficiency of the personal estate must be affirmatively 
shown before the real estate can be subject to decree 
for payment.” 


A.nd on page 135— 


“The jurisdiction of the court depends upon the 
condition in the statute declared; and the insufficiency 
of the personal estate ought to be alleged in the plead¬ 
ing, and established in proof.” 
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While the law in Maryland and this District is well set¬ 
tled, in some jurisdictions the doctrine prevails that mere 
insufficiency of personal assets, if properly alleged and 
proved, justifies the sale of decedents real estate to pay 
debts, but even in those states it is necessary, not only to 
establish the deficiency of personalty as a fact, but to allege 
it distinctly in the petition for order of sale. On page 5 
of appellants’ brief it is contended that such allegation is 
not absolutely essential, and numerous cases are cited in 
support. A careful examination of these cases shows that 
counsel has been mislead, for not a single, solitary, one of 
them upholds such a doctrine. Some of them, in fact, dis¬ 
tinctly assert the contrary. For example, in the case of 
Wiley v. Wiley, 63 N. C., 182, the Court held: 

“A bill by an executor, praying for leave to sell land 
in order to pay debts, will not be entertained unless it 
alleges distinctly that the personalty has been ex¬ 
hausted.” 

The cases of Finger v. Finger, 64 N. C., 183, and Blunt 
v. Pritchard, 88 N. C., 445 (not 86 N. C., 137, as given by 
appellant), are to the same effect, and in the case of State v. 
Conover, 9 N. T. Law 342 (also cited by appellant) the 
Court held that an order of the Orphans’ Court to sell real 
estate had been prematurely made because it had not been 
shown that the executor had applied to the payment of 
debts all the personal estate which had come into his hands. 

In this case the bill charges directly that both William 
C. Hill and Alice S. Hill left personal property and that 
both their estates were duly administered in the Courts of 
this District. It is therefore self-evident that had the per¬ 
sonal estate of either or both the Hills been insufficient for 
the payment of debts, the fact would have seen set up 
either in the original or in the amended bill. 
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II. 

The note involved in this suit was signed only by Wil¬ 
liam C. Hill, and fell due in 1892, two years after Mr. 
Hill’s death. No extension thereof was requested by his 
personal representative, it being explicitly alleged that the 
requests for the extensions were made by Alice S. Hill in 
her individual capacity. No claim was ever filed against 
the estate of either William C. Hill, or Alice S. Hill. 
Therefore the note is barred bv the statute of limitations. 

a* 

D. of C. Code. Section 1265. 

The individual request of Alice S. Hill for the various 
extensions of the note cannot take it out of the statute, 
'because she made absolutely no promise to pay said note, 
or interest thereon: nor did she guarantee in any way the 
payment of either. 

There must be not only acknowledgment, but promise 
to pay, to remove the bar of the statute of limitations. 

Moore v. Bank, 6 Pet., 86-93. 

Payment of interest on a mortgage on property bought 
subject thereto does not imply a promise to pay the mort¬ 
gage itself. 

Met. Nat. Bank v. St. Louis, 149 U. S., 436-447. 

Where property is acquired subject to a deed of trust, 
the grantee does not become liable on the note secured 
thereby, even though he asks and receives an extension of 
the said note. 



Shepherd v. May, 115 U. S., 505. 
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The mortgage itself matured in 1892, and was never 
extended. As no proceedings thereunder were instituted 
for more than fifteen years, there is grave doubt as to 
whether the same was not also barred by the statute of 
limitations. 

D. of C. Code, Section 1265. 

Sis v. Boarman, 11 App. D. C., 116. 

III. 

The bill shows such laches on the part of plaintiff as to 
bar him from the relief asked. He allowed nearly $4,000 
of interest, etc., to accrue before enforcing his deed of 
trust. He made no claim against the estates of either Wil¬ 
liam C. Hill or Alice S. Hill during administration, sitting 
idly by and allowing the personalty to be distributed, and 
legacies paid. In the case of Board of Public Works of 
Va. vs. The Columbian College, et al., 17 Wallace 521-532, 
which originated in this District, Mr. Justice Field said: 

“The rule requiring the existence of special circum¬ 
stances bringing the case under some recognized head 
of equity jurisdiction, should not only be insisted upon 
with rigor whenever the property sought to be reached 
constitutes, as here, assets of a deceased debtor, which 
have already been subjected to administration and dis¬ 
tribution : but some satisfactory excuse should be given 
for the failure of the creditor to present his claim, in 
the mode prescribed by law, to the representative of 
the estate, before distribution. Williams v. Gibbs, 17 

How. 239, 254, 255; Pharis v. Leachman, 20 Ala. 662. 
* * * * * * * 

In this country there are special courts established 
in all the states, having jurisdiction over estates of 
deceased persons, called probate courts, orphans’ 
courts, or surrogate courts, possessing, with respect 
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to personal assets, nearly all the powers formerly exer¬ 
cised by the court of chancery and the ecclesiastical 
courts in England. They are authorized to collect the 
assets of the deceased, to allow claims, to direct their 
payment and the distribution of the property to lega¬ 
tees or other parties entitled, and generally to do 
everything essential to the final settlement of the af¬ 
fairs of the deceased, and the claims of creditors 
against his estate. There is a special court of this 
kind in this District, called the Orphans’ Court, which 
was competent to allow the complainants demand, but 
the demand was never presented to it for allowance. 
That court could have directed the application of the 
assets of the estate, if the demand had been allowed, 
or. if rejected, had been established by legal proceed¬ 
ings. No application was made for its aid, nor was the 
demand brought to the attention of the Supreme Court 
of the District when the estate was before it for set¬ 
tlement. although publication was made by the auditor 
for the presentation of claims. No explanation is 
made or attempted of this neglect. * * * * 

We are of opinion, for the reasons stated, that the 
decree of the court below, dismissing the bill,' was 
correct.” 

See, also, the cases of Piatt v. Vattice, 9 Pet., 416, and 
Piper's Estate, 208 Pa. State, 636. 

Bv such laches appellant made it possible for both 
the late and present trustees of the estate to incur liabilities 
and obtain credits on the strength of the very assets he 
now seeks to charge. Plainly he intended to rely wholly 
for protection on the real estate covered by the deed of 
trust. 

The case of Plumb v. Bateman, 2 App. D. C., relied 
upon by appellant in this case, simply held that where the 
facts showed that there never had been any personal prop- 
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erty, vain administration would not be required before real 
estate could be attacked in equity. 

While it may be true, as contended by Appellant, that a 
court of equity will not decree the sale of general assets to 
satisfy the claim of a creditor holding a secured claim, un¬ 
til his security has first been exhausted, there is absolutely 

no reason whv such creditor cannot file his claim in the 
* 

Probate Court. There is no law against it, and no case can 
be cited which holds that such a course would be improper. 

Appellant, in his brief, though not in his bill, attributes 
the various extensions of the note to the kindness, gener¬ 
osity and courtesy of the plaintiff, and virtually charges the 
defendant with ingratitude and legal fraud because it has re¬ 
sisted this suit. This accusation is very unjust. The defend¬ 
ant is brought into this court as trustee for the orphan chil¬ 
dren of William C. Hill and Alice S. Hill, and would be 
unworthy of its office if it did not protect them against what 
it believes to be an unjust claim. And as to what prompted 
these extensions, it is common knowledge that extensions 
of real estate notes are generally made for cash considera¬ 
tions, and then only when they are believed to be amply 
secured and the holder of the note desires such an invest¬ 
ment. There is nothing in the bill showing any relations 
between the parties to this cause which would indicate 
anything different from the general business custom. The 
very fact that these extensions were made by attorneys and 
trustees would indicate that the parties were strangers to 
each other. It is more reasonable to assume, therefore, that 
business, rather than generosity, actuated the holder of the 
note. 

Conclusion. 

Stripped of its minutae. the case at bar is a very simple 
one. Martha M. Read invested in a mortgage on real es- 


10 


tate, in this District. The mortgage note passed from her 
to trustees, and from them to the appellant. The maker of 
the note died twenty-three years ago, shortly after giving 
the mortgage. Regarding the security as ample, no claim 
was filed by the holder of the mortgage against his estate. 
Two years later, when the note became due, the holder 
agreed to its extension because she believed she had a good 
investment. Still later, the holders not only extended the 
note, but reduced the interest, showing conclusively that 
they regarded it as an excellent investment, and were not 
concerned at all about the personal obligation. That there 
can be absolutely no mistake about this, one has only to 
note that in none of these extensions was Alice S. Hill re¬ 
quired to either promise or guarantee the payment of either 
principal or interest. It is not claimed that after the date 
of the last extension—1903—said Alice S. Hill, or the 
trustees of her estate, ever owned the equity of redemption 
in the property pledged, or received the rents and profits 
therefrom. Not only that, but before proceeding to fore¬ 
close the mortgage, the appellant allowed nearly $4,000 of 
interest, etc., to accumulate on the note. It is not claimed 
that this failure to collect interest or to foreclose was at the 
request of the trustee of Mrs. Hill’s estate, or that he was 
even cognizant thereof. It is not even claimed that notice 
was given him of the foreclosure. The bill does not dis¬ 
close the purchaser of the property, nor any facts relating 
to said auction sale which would indicate that the property 
brought a fair and reasonable price. It may have been 
bought by the defendant himself at far below its fair value. 
It is a matter of common knowledge here, that the practice 
of “buying property in” at auctions has become so general 
that most deed of trust sales are poorly attended. The 
sale took place March 15, 1910, and this suit was not filed 
till November 1, 1911, twenty months later, and just three 
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days less than three years after the expiration of the last 
extension of the note. 

Under these circumstances, and in the light of the au¬ 
thorities, it is clear that not only has the plaintiff failed to 
make out a case, but that, if not barred by the statute of 
limitations, he is at least guilty of gross laches. 

Respectfully submitted, 

F. W. McReynolds 

Attorney for Appellee. 


